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IN THE SUPREME COURT OF THE STATE, OF CALIFCRNIA

In re,
No.
NATHAN MFDINA,
(State Bar of Califormia
Cn Accusation. Camplaint No. 11-35448)
//
PEITTTON FOR, REVIEW

TO THE HONDRABLE. QHIFF JUSTICE, AND TO THE HNRARLE
ASSCCTATE JUSTICES OF THE CALIFCRNTA SUPREME QOURT

ISSUFS PRESENIED FCR BEVIEW

Petitioner, NATHAN MEDINA (hereafter "petitioner'"), hereby petitions this Court for reviaw of the
Decision of the State Bar of Ca].‘l.fomna denying petitioner's complaint against his trial comsel, filed
Noveber 15, 2012, copies of shich are attached hereto as Bnibit A, o the grand that revieq by this
Gourt is mecessary to settle the following important questions of law ard procedire.

1. Wether or mot the State Bar of Califomia's denial of petitiorer's camplaint against his
trial attormey for failure to tum over rélévant discovery materials was ureascnsble based on the facts,
uhere trial cousel misrepresented that he hed turned over all materials, but provided no proof that he
had transcribed the contents of the missing (M's or IWD's petitioner had ot recelved

Z. Whether or not, in a case irvolving the refusal of trial comnsel to herd over relevant
discovery materials, petitioner's rights to said naterial may be cireumented by an alleged confidentiality
sgreatent between counsel and the district attomey prosecuting the case, where the material requested is
required in order to effectively pursue a petitinn for writ of habeas corpus.

STATFMENE OF THE CASE,

A. STATE BAR PROCEFDINGS

On Noverber: 22, 2011, petiticner, through his mother, filed a camlaint to the Califomisa State Bar
Asscoition agairst his trial attomey, Dirk Maoukian. The camplaint concernad the Failire of comsel to
turm over: certain discovery materials related to the criminal matter against petitioner, specifically copies
of M's and DVD's of statements given to police by the victims in the case, kit also other discovery that

was ot tumed over.
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on April 2, 2012, the State Bar fourd the conplaint ves ws.bstantiated, and thet consel bad
represented that he had tumed over all discovery material.

On Jure 28, 2012, petitioner filed a request for Adit and Review of the decision, and requested
that the complaint against Mr. Manoukian be re-opened. Aditional material in support of the camplaint ves
aubmitted with the request.

n Noverer 15, 2012, the State Bar declined to re-cpen the case.

On Decerber 18, X012, petitioner filad a second request to the State Bar to re-open the case. As of
the filing of this accussation, o response has yet been received from the State Bar.

On Jemary  , 2013, petitioner filed the instant petition for review.

B. WRIT CF" MANDATE. PROCEFDINGS

On Aeust 31, 2011, petitioner filaia_WritofMardatetocarpeltrialwmseltohmoverthe
missing discovery from his criminal case. (This was prior to the State Bar caplaint fJ_'IJrg)

On Noverber 21, 2011, comsel filed a response to the petitiony claiming he had tumed over all
materials.

On the same day, a judee other thean the one assigned to the case denied the petition tased on trial
consel 's representation.

C. WRIT OF HABFAS QORPUS PROCEEDINGS

On July 21, 2012, petitioner filed a Writ of Habeas Corpus. Comaurrently, he filed a motion for
Fost-Conviction Discovery in order to cbtain the (D's and IW's that were necessary to support his hebeas
claims.

On Septarber 14, 2012, the corrt derried the writ and motien for discovery. The court denied the
weit "without prejudice," in onder to allow petitioner to obtain the discovery be needed.

On Cetober 23, 2012, petitioner filed a motion for recosideration of his hebeas denial.

On Novertber 27, 2012, the cort denied the motion for reconsideraticn, but recoppized the dilemm
facirg petitioner in obtaining the discovery he meeded to support his claims. The court believed that the
relationship between petitioner and his attormey had ot degariorated beyord hopeof - resohution,
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STATEMINT CF FACES

A, - ATIRMPTS TO CBTATN REIRDS BY FEITTIONR

The declaration of JAMIE TATIFRI, petiticrer's mother, damonstrates the sbundarce of due diligence
trdartaken to resolve the issue of the missing discovery ot turned over by trial camsel. Tn additieon to
the rumerous email and letter exchanges between herself and coupsel, -efforts to dotain the missing itens
inclhuded subpeonas to the district attarmey and Welnut Cresk Police Depactment, a writ of wardate, an attempt
to purchase the (O's and TVD's frem the district attomey, and a motion by petitioner for post-cawiction
discovery pursuant to Peral Code $1054.9. Bery attenpt has met with failure, obfuscation, or denial.

B. RESHISE OF TRIAL (OUNSEL

Counsel maintains that he has turned over all discovery materials of the "Medina file." He submitted
a list of items tumed over to petitioner, tut this list did not contain mention of the M's or IW's that
petitioner was requesting. Nor were there any mention of a transeription mede of them. Counsel also filed a
response to the wirit of mandate stating he had tumed over all materials, but did rot irclide a list of vhat
those materials were. Consel maintains that there was a "confidentiality sgreament” that forbade him frem
dischosing the contents of certain "controlled material ," but did not include a copy of this agreement, nor
id he specify viat the allesed controlled reterials were, Gonsel also mede rention thet the (D's and DVD's
were 'copyright protected," i.e. they cadd mot e copied becase of restrictions placed on them by the ™'s
office. Hoever, comsel never had them transcribed. Consel also ignored a subpeora for fhe tems.

C. RESHOEE CF THE FOLICE DFPARIMENT

Tre Wl Creek Folice Department responded to a subpeona served by pefitioner's mother that they o
lorper had.the documents in question, as they had been bumed over to the Th's office.

D. RESEQSE OF THE DISIRICT ATTOREY'S GRFICE

The DA's office was also served a subpecna. However, they did rot respord at all to it. They said it
was Tot necessary for them to respond becanse the case was over. The DA's office did provide petitiocer's
rother with information repanding the purchase of discovery items. However, vhen she attempted to puchese a
copy of the (d's and IWD's, sherwas told that she could mot do so, and would have togetaccxjrt order.

E. DECISIONS OF THE GOURT

Petitioner attempted to file a post-coviction vequest for discovery conccrently with his habeas
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petition. That motion wes denied because an arcer to show cause hed rot been dssued. When the court: subsequent
to that onder denied petitioner's habeas petition, it did so on the besis that petitioner had not provided
sufficient doomentation to substantiate his claims. Trordcally, on the denial of the petition for re-hearing,
the cant acknowledged the difficult position petitioner was in, but was "eonfident that the relationship
between camsel and petitioner had not deteriorated to the point where an emicable resolution cauld be had."

F. DECISION OF THE STATE BAR

The decision of the State Bar was that petitioner's cerplaint essentially boiled down to a 'he saidy
she szid" type of issue. They accepted at face value trial caunsel's assertion that he had tumed over all
discovery materizl related to petitioner's criminel case. Fantastically, this was asserted even thoggh -1t
counsel stated in his response to the carplaint that "he had not tirmed over material relating to the
interviess of witnesses on media disks that were provided by the DA's office." His purported reason for
this vas that he cauld not copy them because "the DA's office has um rights on them which prevents any
copying." Howaver, coimsel did-not.explaim shy he hed not transcribed then,

Petitioner attenpted to point out the inconsistent remerks by counsel and the fact that there wes
no transcription provided of the M's or IWD's, tut the State Bar just reiterated its previaus decision
ad denied the request to re-open the case.

Also, mention wes made to an agresment betwesn counsel and the DA's office to keep certain material
confidential, and as swh cauld ot be "lawfully turmed over.'" However, this agreement was never prodicad,
and no legal justification, in the form of case law or pawnl code, was submitted in justification.

T. REVIEW IS WARRANIFD TO SETILE THE TMECRTANT QUESTION CF WHEIER ‘THE
STATE BAR OF CALTFURNIA UNRFASCNARLY DENIFD PETTITONER'S COMPLATNT

ACATNST TRIAL QOUNGHL, CONCFRNING HIS REFUSAL TO TURN OVER AUL
RELEVANT DISAOVERY MATTRIALS, WHERE TRTAL CONGEL MISREPRESHNIED

TO THE STATE RAR 'THAT HE HAD TURNFD (WER ALL MATERTALS, YET NO
FROOF WAS TROVIDED 10 SHOW THAT He' HAD TRANSCRTEFD THE (ONTENIS
OF THF, MISSING (D'S AND DWD'S.

Petitioner's camplaint is actuelly very sinple. The prosecution mede (D's and DWD's that contained
interviaws of the victims reganding the crime which petitioner was charged with. These materials were
provided to defense counsel. However, the contents of the (D's and IVD's were tot transcribed, edther by
the TA's office, tor by trisl comsel. At the conclusion of the trial, petitioner was given what wes
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purported to be the "complete Mediva file." Not included in this 'carplete file' vas a copy of the M's and
IWD's, ror was there provided a transcription of their contents.

A. TNREASONARL ENESS CF THE STATE BAR CECISICN

What follows is a sumary of the assertions of trial camnsel Dirk Menoukian:

1. Trial comsel tells petitioner's mother that "the remaining portions of [petitioner’ s] file
Thave been copled. He motes that he camot copy the (0's and DVD's becawse of "hum rights" vhich prohibits
copying. Gamsel details the discovery being tumed over at the time. This list does neot contain any mention

of victim intervies materials. (Fx.Al- Tetter dated Agust 16, 2010)

7. Trial counsel infomms petiticner that all of the discovery - which inchudes interviens, bas been

provided, (Bx.A1- Tetter dated July 12, 2011)

3. Trial comsel states that the file 'has been turmed over to petitiorer. (Ex. B - Response to Wit
of Merviate Novemrber 21, 2011)

What follows is the evidernce ussd to rebut comsel's assertions:

1. Acopy of the lists of exibits from trigl. The (D's and TWD's are listed, but mo mention of a
tranccript having been provided. Adocketfmnt]:xaappei]ate@rctonagneelmtai that they were unable to
Find a written trenscript as required by (RC 2.1040. (Bx. A4) |

2. Trial consel's om assertion that he could rot fum over the (D's or DVD's themselves because
they were restricted for the "exclusive purpose’’ of defending [petitioner] in the criminal case. (Fx. Al-
Letter dated July 12, 2041)

3. Trial comsel's own assertion that because he cadldn't copy the 's o TW's, he was umeble
to fum them over. Petitioner pointed cut to the State Bar that comsel did not mention trying to transeribe
fhe contents. (1d; see also k. 46 - Tetter dated Decenber 18, 2012) |

Tt should e patently obvious to all. concerned that it was impossitle for trial counsel to bave
umed over the requested materigl. First axd foremst, comsel admitted he did not. e stated he was ot
able to copy the media items, But then he says e tumed over all wittess interviews. This would assue

that he mede a transcription of the media items. However, rodhere in corsel's itemized list of fumed
over materials is any mention of them. It was ureasoneble for the State Bar to accept camsel's version

that he had fimed over everything, when it was not possible for him to do so. Petitioner also finds it
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urresscreible for the State Ber to characterize the sihation as teing merely a "he said, she daid" conflict
only. Petitioner did mot merely rely on blanket assertions that counsel was not being truthful. He backed up
his claims by the 'clear and cawvincing evi " the State Bar claimed they resded, vhich included camnsel's
own admissions. |

Petitioner alsc finds that it stretches credibility to assume that the TA's office tumed over their
enly copy of the D's ad DD's to trial counsel. Consel would heve been provided his omn copy. I so, then
vy wes the original not tumed over to petitioner? Why would counsel give it beck to the DA, vhen petitioner
is entitled to it as discovery? (Griffin v Tllinois (1955) 351 U.S. 123 Bomds v Suith (1977) 430 U.S. 817)
Moreover, counsel has a duty to umovera]ldiscovew-rrata:ials at the temmination of his or her represen-
tation of the client. (Cal. State Bar Rule 3-700(D)(1).

As for the issue of a transcript not being provided in place of ﬂxaorigjml[redia, even the appellate
court roted on appeal that they could not lecate a transeript of the items in question. (Fx. A4) Since it is

assuned that pblic officials perfom their duties properly (c.f. Bracy v Gramley (1997) 520 U.S. 899), then
either the DA's office or trial cousel would heve prodiced a transeript as required by Cal. Rules of Court
21040, T fhe DA's office transeribed them, then they wold heve boen turned over to consel: Tr follows
then that a copy should hewve teen providad to petitioner. Tt was not, axd it was ureascnsble fmﬂﬁsmte
Bar to deny petitioner's camplaint in the face of this clear and cowincing evidence that the disputed itens
were never harded over:, |
For the foregoing reasons, the decision of the State Bar should be reversaed, and petitioner's
camplaint against trial counsel be re-opened. |
TT. REVIE TS WARRANTED O SFTTIE THE. TMRCRTANT QUESTION OF WHEIHER AN
AGRFEMENT CAN BE MADE BEIWEEN TRTAL (QCUNSEL AND THE PROSEUICR TO

WIS RELEVANT DISOIVERY MATFRTALS RASED CN A QONFTDENITALITY
AGREEMENT BETWEEN THE PARTTES.

_ Trial counsel asserts that he camot fum over the contents of ¢hat is assumed to be the 's and
ﬁfD's becase sald discovery is "restricted and controlled material provided to aur office for the
exclusive ppose of deferding our client..."" (Bx. Al- Tetter dated July 12, 2011; emphasis in original.)
He also stated that the disclosure of these materials can subject the distribator to crimival sactions.
(Td.) He then claimed that his office had determined that "disclosure of the controlled material. .. for any

purpese urelated to [petitioner's] criminal matter would be a violation of law.' (Id., emhasis added.)
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Peritioner asaaes that counsel is referring to the media items, because he makes reference to his
Timited ability to "copy' and distribute the discovery. Since comnsel had made mention of not being able to
ccpy the nedia tems tecause of "bum rights' placed on them by the DA's office, this is a reasondble assurp-
tion.

The problem here is that counsel offered no justification as to Wy these iters were subjected to
non-disclosare. If they contained any sensitive information, sich as addresses or phone munbers of the
Interviewes, that could heve been redscted. (This would also have been an exercise in furility, since
this information vas already known to the parties.) The (D's and DVD's contained interviews of the victims
to the crime. As suwch, they were relevant and necessary for the defense, as comsel was correct in saying.
What flies in the face of resson is that comsel asserts that petitioner's stated reason for neading the
items - to effectively assert his habeas claims ~ is "lmrelated to {petitioner's] criminal matter.

Tn the abserce of any proper justification for the need for confidentiality, the items were requived
by Peral Cxde 105%.1 to be tumed over to petitioner. Tt is patently unconstitational for the DA's office to
requive & defense attomey to withhold eviderce fron a defendant. (United States v Aoues (1976)427 U.S. 97;
c.f. Brady v Miryland (1963) 373 U.S. 83.) The materiality of the mon-disclosed iters has been demonstrated
by petitioner's specificity of why he needs them: to show that the eyewiimesses gave contradictory statements
as to their ability to identify him as the perpetrator. (See United States v Bagley (1985) 473 U.S. 667.)
pours ard Brady of course dealt with information withheld during trial, tub the argument can be asserted

with equal force to material information nesded to effectuate an appeal..

What is troubling dbout this case is the lengths the DA's office and camsel are willing to go to
in order to avoid tuming this evidence over. Rut, they do not provide a copy of any agresment between the
two pecties requiring non-disclosure. Neither the DA's office nor trial comsel offered any reasons as to
why it was necessary to withhold the information, nor did they cite any penal code or case law as their
basis for such justification. The TA's office even went a step further. They provided petitioner's nother
with information as to how to dbtain the items at a cost, and then told her that she could not buy them
without 2 court order or an attomey. (Fx. C - Tetter dated March 25, 2008; Fx. A3~ Declaration of Jamie
Latteri.,) |

Petitioner's rights to this infommtion camot be circumvented by vegue assertions by the TA or
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trisl comsel. This situation is more Like the "he said, she said" riibric alleged by the State Bar, Both
perties meké a blarket assertion with any "clear and covircing eviderce'' of the fact.

Based on the foregping, petitioner's carplaint against trial’ consel should be re—oper.ued

The decision of the Califormia State Par was unreasonable. Trial counsel offered no proof that he
actually had turmed over the contents of the missing 's and IVD's. There was also mo Jjustification for
any confidentiality agreanent to keep the items from petitioner based on ay reason or raticnale.

WFRFFORE, petitioner respectfully requests this Court to:

(1) Reverse the decision of the State Bar, and order them to re-open the case;

(2) Initiate its own disciplinery proceedings sgainst trial comsel and the district attormey;

(3) Codrt its oun irvestigation into the a]legations against trial comsel and district attomey;

(4) Tssve an order requirirg prodction of the (D's and IVD's, toth in adiofvideo fommat and in

written transcript;

(4) Any ard all relief as may be necessary and just.

T el £ Al S . 2013 Respectfully submitted:
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PROOEFE OF SERVICE

Declaration of Service b\.f Mail

I NATHAN MEDINA , declare that I am over the age ol

?

Eighteen (18) and that (am BRI a party to this action. On = 10 L2013 .

I deposited a copy of the following document (s):

PEITTTCN FOR REVIEW WETH EXHIBITS

in a sealed envelope with the postage prepaid inio the United States mail outlet via an
_ authorized California Department of Corrections and  Rehabilitation employee at
- Tronwood State Prison, in Riverside County, Blythe California, and addressed as follows:

%%_ifomia Suprame Court Clerk
MeAllister Street ' State Bar of Califormi
San Francisco, CA 94102-7303 _ 1149 S, H&L Sttee(t:‘,.nua

3 Cogies Staly oer g!’ Cﬁ_hi‘ﬂbrwl«:—x Los Argeles, @%15-2299

(oewvarad Congnae
BE O M Db st
Sarm Ton 500, 0 94102

1 declare under penalty of perjury by the laws of the State of California that the foregoing
is true and correct (pursuant to 28 USCA. 1746 (2) ).

Date: [ - {D 2013 Signam(ng\
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