RULES OF PROFESSIONAL CONDUCT

Comment

[1] This rule applies to a trial before a jury, judge,
administrative law judge or arbitrator. This rule does
not apply to other adversarial proceedings. This rule
also does not apply in non-adversarial proceedings,
“as where a lawyer testifies on behalf of a client in a
hearing before a legislative body.

[2] A lawyer’s obligation to obtain informed written
consent® may be satisfied when the lawyer makes the
required disclosure, and the client gives informed
consent* on the record in court before a licensed
court reporter or court recorder who prepares a
transcript or recording of the disclosure and consent.
See definition of “written” in rule 1.0.1(n).

[3] Notwithstanding a client’s informed written
consent,® courts retain discretion to take action, up to
and including disqualification of a lawyer who seeks to
both testify and serve as an advocate, to protect the
trier of fact from being misled or the opposing party
from being prejudiced. (See, e.g., Lyle v. Superior
Court (1981) 122 Cal.App.3d 470 [175 Cal.Rptr. 918].)

‘Rule 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) not institute or continue to prosecute a charge
that the prosecutor knows® is not supported by
- probable cause; :

(b) make reasonable* efforts to assure that the
accused has been advised of the right to, and the
procedure for obtaining, counsel and has been given
reasonable® opportunity to obtain counsel;

{(c) not seek to obtain from an unrepresented
accused a walver of important pretrial rights unless
the tribunal* has approved the appearance of the
accused in propria personga;

(d) make timely disclosure to the defense of all
evidence or information known* to the prosecutor
that the prosecutor knows* or reasonably should
know* tends to negate the guilt of the accused,
mitigate the offense, or mitigate the sentence, except
when the prosecutor is relieved of this responsibility
by a protective order of the tribunal;* and

“(e) exercise reasonable® care to prevent persons*
under the supervision or direction of the prosecutor,

including investigators, law enforcement personnel,
employees or other persons*® assisting or asscciated
with the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be
prohibited from making under rule 3.6.

(f)  When a prosecutor knows™ of new, credible and
material evidence creating a reasonable* likelihood
that a convicted defendant did not commit an offense
of which the defendant was convicted, the prosecutor
shall:

(1) promptly disclose that evidence to an
appropriate court or authority, and

(2) if the conviction was obtained in the
prosecutor’s jurisdiction,

(i} promptly disclose that evidence to
the defendant unless a court authorizes
delay, and

(i) undertake further investigation, or
make reasonable* efforts to cause an
investigation, to determine whether the
defendant was convicted of an offense that
the defendant did not commit.

(g) When a prosecutor knows* of clear and
convincing evidence establishing that a defendant in
the prosecutor’s jurisdiction was convicted of an
offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Comment

[1] A prosecutor has the responsibility of a minister
of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see
that the defendant is accorded procedural justice,
that guilt is decided upon the basis of sufficient
evidence, and that special precautions are taken to
prevent and to rectify the conviction of innocent
persons.* This rule is intended to achieve those
results. Al lawyers in government service remain
bound by rules 3.1 and 3.4.

[2] Paragraph (c) does not forbid the lawful
questioning of an uncharged suspect who has
knowingly* waived the right to counsel and the right
to remain silent. Paragraph (c) also does not forbid
prosecutors from seeking from an unrepresented
accused a reasonable® waiver of time for initial
appearance or preliminary hearing as a means of
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An asterisk (*) identifies a word ar phrase defined in rule 1.0.1



